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THE; DRIVER'S SEAT

WOAATS GUP2

his past July I was

asked to speak to the
National School Transporta-
tion Association at their an-
nual safety workshop which
was held at the offices of the
National Transportation
Safety Board in Sterling, Vir-
ginia. My topic was the cur-
rent state of the public auto
insurance market. I thought
I would share excerpts of
this speech with our read-
ers:

I’ve been asked by Carmen
Daecher to give you a sum-
mary of the state of the in-
surance market today as it
affects school bus operators.
School buses fall into a ge-
neric category typically re-
ferred to as public auto.

Public auto by simple defi-
nition includes any vehicle
that carries passengers;
this of course means school
buses, coaches, limou-
sines, etc. If it has wheels
and carries passengers for
hire, it’s classified as pub-
lic auto.

I suppose at this juncture I
should tell you a little about
myself so that you can feel
comfortable with my cre-
dentials. My insurance ca-
reer began in 1965 with the

Home Insurance Company in
New York City.
Throughout my 40 years in
the insurance business I have
done practically everything
there is to do. I’'ve been an
underwriter, ocean marine
claims adjuster, a licensed
independent adjuster; I've
worked in corporate America
with Todd Shipyards Corpo-
ration and Amerada Hess
Corporation; I was the insur-
ance consultant to the New
Jersey Sports and Exposition
Authority for the construction
of the racetrack and Giant’s
stadium in the New Jersey
meadowlands; I have been
the president of three insur-
ance companies and sat on
the board of two insurance
companies. And now in my
waning years I am the presi-
dent of W.F. Clayton & Asso-
ciates who specialize in
public auto on a national ba-
sis. So in 40 years I've pretty
Not neces-

much done it all.
sarily better than anyone else;
otherwise I'd be retired by
now. But it is safe to say I do
have a rather extensive
knowledge of the insurance
business.

f I'm going to discuss cer-

tain aspects of the insur-
ance industry today, it is
worthwhile to step back and

take a brief look at the in-
surance world I grew up in.
In a nutshell, those bygone
days were different; the
world was different and the
insurance industry was dif-
ferent.

What do I mean by that?

Every officer from the de-
partment manager to the
CEO cut their teeth in the
insurance business. There
appeared to be a natural
progression associated with
the hierarchy of each com-
pany. A CEO would have
started his career in a de-
partment, make a few lateral
changes to get a balanced
view of the business and
progress through the ranks
to department head, re-
gional office manager, re-
gional vice president and
then be called back to the
home office for grooming.
By today’s standards the in-
dustry is fraught with what
we called in the military, 90
day wonders. These are the
impetuous college grads
who expect to be made as-
sistant vice president after
one year.

The financial types from
Wharton and Harvard are
directing the insurance
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industry and many don’t
have the basic knowledge of
policy terms and conditions.
I'm not suggesting that to-
day’s insurance industry is-
n’t better managed than
when I was young. All I'm
saying is that for me it is dif-
ferent. It’s become a struc-
tured business surrounded
by boiler plate underwrit-
ing. There are no more
manuals to learn, no more
experience rating or loss
rating formulas to under-
stand. Everything is on a
computer grid and if it fits
we can rate it and write it
and if it doesn’t, we deny it
and move on to the next
one. There is no original
thought. The bean counters
have determined what fits
and what doesn’t.

et me share a true story

with you. [ had been in
the business for about 7
years and took a job with a
consulting/risk manage-
ment firm. I had a pretty
good understanding of the
business but I was still
learning. The owner of the
firm was Pete Lilly; one of
the most respected people
in my view that I had ever
had the opportunity to be
associated. @We were the
consultants to an account
called Manhattan Industries;
if you have ever worn a
Manhattan shirt or your wife
has worn Vera clothes, you
were supporting our fee.

In any event, they had a re-
newal on a difference in con-
ditions policy that covered all
their warehouses and manu-
facturing centers nationwide.
The values as you can imag-
ine were quite extensive.
Pete and I met the vice presi-
dent of underwriting for the
carrier at the Empire State
Club for lunch and renewal
discussions. After a rather so-
cial lunch with very little dis-
cussion about Manhattan In-
dustries, we re-convened at
the bar where the real nego-
tiations began. Pete stated
his case with loss data and
prior year’s premiums and
the underwriter made his
case why they needed addi-
tional rate. This went on for
some time when Pete said,
“look Bob, we can argue this
all day and we’re not getting
anywhere. Why don’t you
write down on this napkin what
you think the rate should be
and I'll do the same? “

They then turned over their
napkins added the two rates,
divided by two, shook hands
and the rate for the renewal
policy was set.

As I stand before you, I
can assure you that does-
n’t happen today. Unless the
actuaries and bean counters
are involved and unless it fits
the computer grid it doesn’t
get done. I also grew up in
an era when personal respon-
sibility mattered; when you
accepted the fact that you

were clumsy or weren't pay-
ing attention when vyou
tripped on the stairs or a
crack in the sidewalk; or
when you spilled hot coffee
in your lap.

When did we reach the point
that we are responsible for
nothing?

Why is it always someone
else’s fault?

The courts, with the able as-
sistance of trial lawyers have
taken what used to be con-
sidered accidents, poor
judgment or even down right
stupidity and turned it into an
industry. Before we get to
school buses, I've got to
share with you some exam-
ples of just how dysfunctional
our legal system has be-

come.

previously mentioned

spilling hot coffee in your
lap.

Does the name Stella Lie-
beck ring a bell?

She was the woman who
sued McDonald’s because
she stupidly spilled hot cof-
fee on her lap. Well, in her
honor, some enterprising de-
fense lawyer has established
the annual Stella awards.
Here are a few examples just
to get your blood pressure
moving on this early morn-

ing.

athleen Robertson of

Austin, TX. was
awarded $780,000 by a jury
after breaking
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her ankle while falling over
a toddler who was running
inside a furniture store. The
owners of the store were
quite dumbfounded since
the toddler she tripped over
belonged to Ms. Robertson.

Then there is the genius
Terrence Dickson of Bristol,
PA. After robbing a house,
Mr. Dickson tried to exit
through the garage door.
However the electric door
malfunctioned and was
stuck in the closed position.
He then tried to exit through
the house but when he en-
tered the garage the door
behind him locked from in-
side. The garage had no
windows and therefore Mr.
Dickson was virtually incar-
cerated. The owners of the
home were on vacation and
Mr. Dickson became a ga-
rage guest for 8 days. He
survived on a case of Pepsi
and dry dog food. Mr. Dick-
son sued the homeowners
for undue mental anguish
and, get out the digitalis
folks; he received a jury
award of $500,000.

And one more not to be be-
lieved but true case; A
Philadelphia court awarded
Amber Carson of Lancaster,
PA $113,500 after she
slipped on a soft drink and
broke her coccyx. The bev-
erage was on the floor be-
cause Amber tossed it

at her boyfriend in the heat of
an argument.

his is what we have be-

come. And we see it in
our business all the time. In
2000 we insured a bus opera-
tor in Bronx County, New
York. They were picking up a
charter at a parking lot. After
loading the passengers the
bus backed up and struck a
light stanchion; you know the
kind with the concrete base?
There was no damage to the
bus and no damage to the
light pole. $384,000 later the
case was closed. This case
was investigated by the New
York Insurance Department
Frauds Bureau and though
there were serious questions
as to why the same chiroprac-
tors and acupuncturists were
treating all the passengers,
they could not prove fraud.

was looking through the

NTSB website to gather
some facts on school bus
safety and was not surprised
to find that school buses are
the safest modes of travel in
this country. Statistically we
have known this for some
time; for example, did you
know, and I quote from the
NHTSA website that American
students are 8 times safer rid-
ing in a school bus than with
their parents or guardians?
The fatality rate for school bus
related incidents is 0.2 fatali-
ties per 100 million vehicle

miles traveled compared to
1.5 fatalities per 100 million
vehicle miles traveled for
cars.

Did you know that for the
ten year period 1991-2001
there have been 406,000 fa-
tal traffic crashes?

Of those, 0.33 were classified
as school transportation re-
lated. Of the 1,479 school
related fatalities during this
ten year period only 9%
were occupants of school
transportation vehicles.
Pretty impressive and pretty
safe! And yet the insurance
industry shy’s away from
providing a market because
of the potential catastrophe
associated with vehicles car-
rying concentrated numbers
of people. On top of that the
fact that school buses pre-
dominantly carry children
makes marketing public auto
extremely difficult. If we
look back just a few short
years ago to say 1997-1999,
almost every major insur-
ance company provided
some form of public auto in-
surance.

The likes of the Hartford,
Reliance, Kemper, Fire-
men’s Fund, Home State
Group, AIG, Travelers, Zu-
rich, TIG, etc., all com-
peted in the market; com-
peted in the market to the
extent that rates were ri-
diculously low. So low in
fact, that no company
made money.
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Let me give you an example
of low. In upstate NY the
rate for a 72 passenger
school bus providing $5 mil-
lion in limits including
physical damage went for
around $350 to $600 de-
pending on the location.

In Montana the same buses
with the same limits went for
$250-$350.Today while
these premiums have at
least tripled, the number of
insurance companies re-
maining in the public auto
sector has dwindled to a
precious few. The market
today on the national level is
limited to Lancer Insurance
Company, National Inter-
state Insurance Company,
RLI Insurance Company,
Lincoln General Insurance
Company, Clarendon Insur-
ance Company and yours
truly representing American
Southern Insurance Com-
pany. Within certain geo-
graphic areas of the country
there are some regional car-
riers that provide a market
but on a national basis the
market place is limited. And
although the rates have in-
creased significantly over
the past several years, in-
surance companies are still
having difficulty making a
profit on public auto busi-
ness.

As an indication of the
catastrophic potential
the NTSB website cites an
incident of which

I am unfortunately much too
familiar. It is NTSB # har-
00/02. In my world, it’s the
infamous Halloween bus ac-
cident. If I were to be asked
what the absolute key factor
is in running a successful
school bus operation or any
public auto operation for
that matter, my response
would unequivocally be,
drivers.

Please keep in mind that we
are not talking about airline
pilots. In the school bus
profession we’re talking
largely about retirees,
housewives and people who
just want part-time work.
Anyway, this particular Hal-
loween incident occurred in
upstate New York on a
beautiful clear fall morning
in October of 1999. A bus
full of 2™ and 3™ graders
with chaperones and teach-
ers were on their way to
visit the pumpkin patch.
The driver, who had a clean
driving record I might add,
was a 75 year old gentleman
who had worked for the bus
company for years. On this
particular morning he forgot
to take his daily medication
and set out on a field trip to
a remote area of the county
with which he was unfamil-
iar. While approaching a
stop sign and being ques-
tioned by several of the fe-
male adult passengers as to
directions, he became per-
haps confused but certainly
inattentive and failed to
come to a complete stop.

As he passed through the in-
tersection a dump truck pull-
ing a utility trailer collided
with the bus severely injuring
several passengers while oth-
ers sustained minor or no inju-
ries. The publicity surround-
ing cases like this and particu-
larly when children are in-
volved are not overlooked by
the insurance industry at
large. Carriers begin to ques-
tion why they would place
their assets on the line to
cover this exposure.

he case took about 4

years to settle. The car-
rier for the school bus opera-
tor paid in excess of $4 million
and the carrier for the dump
truck paid $1 million. And yet
if you were to evaluate this
bus company from a risk man-
agement stand point, they
would inspect very well with
the possible exception of a
couple of aged drivers.

Let’s recap:

1) noisy excited children;

2) age of driver;

3) failed to take medica-
tion;

4) unfamiliar with route and

5) distracted by questioning
chaperones—not excuses
but certainly a recipe for
disaster.
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But let me give you another
aspect of the difficulties of
public auto and that is the
federal government. We
have as you know the
Americans with Disabilities
Act. While most legislation
begins with best intentions,
it doesn’t take too long for
our friendly trial lawyers to
turn legislation into slightly
more than a cottage indus-

try.

A case in point!

One of our accounts in Mon-
tana had an employee who
was in his late fifties. The
man suffered from severe
diabetes and had to have his
left foot amputated.

fter receiving a pros-

thesis and going
through rehab he came
back to work. The owner,
thinking first and foremost
about the safety of his pas-
sengers asked the insurance
company for guidance in
continuing this man as a
driver. The insurance com-
pany, being careful not to
direct a decision, suggested
that the man be placed in a
non driver status. The gen-
tleman was offered a non
driver position at the same
rate of pay but refused; in-
stead, he resigned. Shortly
after, he filed a grievance
with the ADA for wrongful
termination as a driver and
won his case.

Now let me ask you a
question, what would have
been the employer’s obli-
gation if a bus this man
was driving were involved
in an accident and be-
cause he had the use of
only one leg could not of-
fer assistance to injured
passengers?

The owner would have been
vilified in the press and the
plaintiff’s attorneys would
have had a field day; noth-
ing like being caught be-
tween a rock and a hard
place.

Let’s recap:
e severe diabetes
o left foot amputated

o offered non driver
status at same pay

e quit and

filed an action for
wrongful termination as

a driver.

The ADA hearing officer in
his wisdom stated that since
the Dbuses had automatic
transmissions and because
the plaintiff drives with his
right foot the fact that he did
not have a left foot was ir-
relevant.

xamples of incidents

like these aren’t out of
the norm. The unfortunate
truth is they are common
place.

Real accidents and real neg-
ligence are not to be dis-
missed or taken lightly. In
the case of our New York
Halloween incident there
were real injuries brought
about by the negligence of
the driver. In a preponder-
ance of cases involving
school bus accidents the fault
lies in errors of judgment;
going through a stop sign,
failing to stop at a railroad
crossing as happened in Chi-
cago several years ago or
just being inattentive. So the
case against protecting the
riding public should not be
taken lightly.

The problems arise when the
incidents are of a minor na-
ture and plaintiff’s and their
attorneys treat these inci-
dents as lotteries. The bur-
den of defense and cost of
ultimate payouts on minor
incidents is astonishing;
which in turn limits the ac-
cess to the insurance market-
place.

Let’s look at another area of
the law where trial attorneys
have taken advantage of the
legal system. Are you famil-
iar with the legal term joint
and several? Joint and sev-
eral has commonly become
known as the “deep pock-
ets” rule. In laymen’s terms
joint and several imposes ab-
solute liability for damages
on a defendant regardless of
fault.
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And here is where the bus
operator is not only at a dis-
tinct disadvantage in court
he is also at the mercy of his
insurance company on his
next renewal. The common
law rule of joint and several
makes every defendant in a
tort lawsuit potentially liable
for the entire amount of the
plaintiff’s damages. By ex-
ample, in 2002 one of our
New York coach clients was
coming around the bend of
a road where a head on col-
lision between two cars had
just occurred. The collision
had instantly claimed the
life of one of the car’s occu-
pants. The bus was unable
to stop and although the
driver attempted to avoid
impact, he nonetheless col-
lided with one of the cars.
Clearly no liability on the
part of the bus; after all, he
had nothing to do with the
accident; a case of being in
the wrong place at the
wrong time.

Right! Wrong!

The court determined the
bus was 1% at fault. But
since the cars involved in
the accident had minimum
limits, the coach’s insurance
company was obligated to
pay $1.7 million. That’s joint
and several; the difference
between a possible
$100,000 award between the
two vehicles involved and
$1.7 million for being in the
wrong place at the wrong
time.

What do you think hap-
pened on our client’s re-
newal? He was not offered
renewal terms by the com-
pany and in the open mar-
ket his annual premium
more than doubled.

Where is the fairness?

There is a strong movement
across the country to bring
states where joint and sev-
eral is still the common law
rule into the 21% century.
The American Tort Reform
Association is making great
strides in trying to bring
proportional liability into
common practice; propor-
tional being that a party is
only responsible for the
damages caused by their
own negligence. Some
states have seen the light
and have adopted propor-
tionate liability while others
have accepted modified
forms of proportionate li-
ability; modified being that
up to a given percentage of
determinable fault, a defen-
dant would not be subject to
joint and several. Some
states on the other hand
have such strong trial attor-
ney lobbies getting them to
move off joint and several is
a slow process.

So what do we have in the
year 2005 relative to the
school bus insurance mazxr-
ket?

We have a limited insurance
market, we have out of con-
trol expenses for the inde-
pendent contractor, we have
jury awards that are out of
control, we have gas prices
that are depleting profits and
the future is, well, anybody’s
guess.

There is one piece of good
news however that I would
like to share with the owners
here today, and that is that
the market appears to be sof-
tening; insurance pricing has
recently become somewhat
competitive. The insurance
industry is the only industry I
can think of that continually
shoots itself in the foot. For
some reason we just can’t
stand prosperity. Since late
200land continuing through
most of 2004, the industry, in
all lines of insurance, has
taken stock of their under-
writing portfolios and deter-
mined that the vast majority
of their products were under
priced. Owners in this room
will attest to serious rate in-
creases in the past several
years; so much so that insur-
ance became one of the lead
expenses on the balance
sheet. Starting in the late
eighties and throughout the
nineties we experienced an
unprecedented soft market.
Insurance companies turned
to what became known as
“cash flow” underwriting.
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Remember the Whar-
ton/Harvard bean counters I
spoke of earlier, their doc-
trine was forget about un-
derwriting integrity and
price; just bring in the cash,
we will invest it and our in-
vestment income will out
run losses. Darned if it did-
n’t work; until the crash of
the market and dot coms.
Then reality set in. The in-
come no longer out ran the
losses. Some of those com-
panies are no longer with us
and the survivors all re-
tooled their thought proc-
ess.

They decided to underwrite
with integrity, get prices up
and make an underwriting
profit. Funny but I thought
that’s the way the business
was supposed to run. Con-
trary to popular belief, in-
surance is not a non profit
business. So prices were
increased across the board.
Even with the severe storms
of last year in Florida and
Texas the industry as a
whole made great profits
and insurance company
stocks soared. However, the
hardening of the market
created other opportunities.
It firmly established the con-
cept of alternative risk
transfer.

You are probably more fa-
miliar with the terms RPG’s
(risk purchasing groups),
RRG’s

(risk retention groups) or
captives.

These concepts allow small
to medium size businesses
to pool their resources with
their peers’ in order to ob-
tain access to the market in
much the same way as large
fortune 500 companies. In
this environment there are
afforded various opportuni-
ties for the small entrepre-
neur to stabilize his cost
over a period of time and to
use his insurance expense
as a potential profit center
rather than a mere annual
expense item. And while al-
ternative transfer does re-
quire some risk, the poten-
tial upside in many situa-
tions can outweigh any
negative downside.
However, someone in the
standard market has re-
cently decided that life was
too good and determined
that if he just dropped his
price a few pennies here
and a few pennies there he
could corner market
share;after all, look where
the rates are in 2005 com-
pared with 1999; I can afford
to shave them a bit and still
be ahead of the game. Well,
it has begun again. Pricing
is starting to level off; there
are hints of price decreases
albeit no where near what
they were in 1999. I would
suggest that if your past
three year loss experience
is good, you might consider
testing the waters;

and of course we at W.F.
Clayton would be only too
happy to accommodate you.
So there you have it. That’s
my world and you’re wel-
come to it. But before I turn
this over to Q & A, there is
one more thing and that is a
commercial announcement.
W.F. Clayton is part of Post
Financial Services Group
LLC. We are a full service
retail and wholesale agency
dealing primarily in public
auto. The post family has op-
erated the business through
4 generations and is the old-
est firm concentrating on
public auto in the country. In
addition to our association
with American Southern In-
surance Company as our
preferred public auto market
we presently manage three
school bus captives; one in
New York, one in New Jersey
and one in the Midwest. I'd
be delighted to discuss our
services with anyone after
the Q & A.

It has been an honor for me to
be part of this program and |
would like to thank Carmen
Deacher and the members of
the NSTA for this opportunity.



